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1. The problem The FCCC IS dead

= Regular work by some scholars proclalmlng
that the UNFCCC process will not work
e The 1992 Convention would not come
 The 1997 Protocol would be still born
 The 1997 Protocol would never enter into effect
* The US will not participate in the KP process
o A domino effect has started, Canada, USSR

and Japan ....
* Rio+20
o
o
§
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UN Rio+20

= Focus on a green economy

= Climate change:

» “climate change is one of the greatest
challenges of our time”

o “calls for the widest possible cooperation”

* “siginificant gap” between pledges and what is
needed!

* “urge parties [...] to fully implement their
commitments”
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= Regulatory regimes are ineffective

= The regime is fragmenting.

TI---:-. e — I Y

hesis: The FCCC is alive and well but it
must focus on key tasks. It has a symbiotic
relationship with actions outside the regime.
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= \Within the UNFCCC
= Qutside the UNFCCC
e Conclusion
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3. Wlthln the FCCC

Strengths

« The control tower on climate (cf. water, energy,
forests, food)
D donie * Only body world-wide to negotiate and uphold

the principles and targets in the regime.

= Current challenges:
* Principles/norms, targets, leadership, design
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Curre

nt challenges: Norms!
Problem structuring Negotiation theory
Learning regime
-
B}
- U
o "\ Lackof -
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o 2 consensus| Conflict <o g
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IRs] on norms | of norms 2 28 8
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2 2 Normative | Social g © @D
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£ v orce practice 8 o¢
|
55 models
= o=
Leadership
International law International relations
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Negotiating strategies need to focus on leadership on

Engaging other actors and venues

@ Exclusion/ _ Problem solving
= Accommodation Leadershipon:
g - Norms (precautionary, sharing of RRRR,
§ and how these apply in changing geo-politics
o and implications for growth models)
- Frames (from rational actor to include social
o practice framing), through
'g - Bargaining (constructive and integrative), within
= - The multilateral UN legal order, its normative setting
S and rules of procedure
£ )|
o
% _g Compromise
E é Symboli
”g dz:';sig:; Forcing/ concessions
Defensive Constructive

Developed countries ?




Design Issues:

SR

Pollution per capita
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3. Wlthln the FCCC

Indigansus pacplen
UNGA, UNHRG agreemants imovements

= Opportunities:
* Developing administrative law
« Expanding the negotiating pie
. Expanding the routes

WCS! -
/-// Ragulating -\
{ Gl 3 Y
WB
=
Q

N )
§ - * It cannot engage everyone itself — so it needs
o R the outside world for its legitimacy and

effectiveness
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The question of forests

S

Why

= |ink cc and forests

Canads
:_ %% = Forests buy time (17% of emissions?)
/ * Forests are easier than industrial mitigation
L :
19: | e " Forests are more cost-effective
= Forests transfer resources to South!
~ A i However
N ' » Forests as share in cc is declining
E . = |f Brazil takes action....
| " Gecwemy 7. = Forests are far more difficult than industrial mitigation
= Forests may not be cost-effective

" Resources?
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Expandlng the routes: Inefflc:lent or robust

- UNFCCC route (AWG LCA) Ad Hoc Worklng Group on Long-
term Cooperative Action
* To keep US on board
e Copenhagen pledges part of COP decisions
 Funding, TT, REDD

= KP route (Ad Hoc Working Group on Further Commitments for
Annex | Parties under the Kyoto Protocol)
* To keep the T&T approach alive and build on a second phase.
« Canada, Japan, USSR not agreeing

= Durban route (AWG-DP) Ad Hoc Working Group on the Durban
Platform for Enhanced Action (ADP)

* A new protocol (or document with legal effect?) from 2020 involving all
major emitters

» 2 degrees and 1.5; new process; no later than 2015; legal in 2015
(COP 21).
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4. OutS|de the FCCC

- The struggle between science and polltlcs

“we are destroylng the earth”, “could you kindly
rephrase that ...

= The development of changing paradigms for
addressing climate change
* Green economy — UN Rio+20
» Green society — G8 and you
 Human right — UNHCR, UNGA

= Mainstreaming in different fields
 UN agencies, different ministries
 Links with different treaties and issues

= Carrots: Ra

nao racnlircec
I\Qa 1y 1COVUILT O

L5

= Sticks: The need for enforcement
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From hoc approaches to mainstreaming

Easy - Difficult

A
v

‘E (

) : :

= Climate change ignored

S |
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O c
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) o |

O © .

Adhoc Focuson Climate Inte- Main-
projects win win proofing gration streaming

From ad approaches to mainstreaming
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The symbiotic relationship

FCCC Outside FCCC
——— Science and politics

/ Implementation challenges

FCCC 1992 Inverted U curve?

_> US Senate
KP / Free riders, competitiveness,

l Leakage

] Decarbonization, dematerialization,
< Delinking

Pledge and review . —— Liability

/ Competitive approaches - APP

Vanished from agenda?
Mainstreamed in society?

Targets and timetables
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6. The FCCC is the control tower! Principles, targets
and compliance B

" The FCCC is dead. Long Live the FCCC!!

= FCCC should focus on principles, targets,
national communications and compliance

= Other issues can be developed and
exported:

« UN REDD
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Considerati
ons

( \ /“Preventive \ a N N\ / ( )
Injunction Who is D? Was D in line with
Corrective Will D science?
accept . 1. .
Who can PPP e P Was D in line with
? o
be P Compensatory ettt regulations?
Who does Which
the P Other n of the court? Should courts
represe Freedom of court? i preempt political
e info. Who does D rocess? (]
country? P
Who can EIA rep- v
afford to resent? Is damage clear?
be P? Breach of L Is causation clear?
stat. Duty Is it fair to
focus on Did it violate human
Etc. one D? rights?
__ AN VAN J \ DA
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Science & liability: Uncertainty & law (Weiss 20006)

Bayesian | IPCC scale Informal scientific | Legal stds of proof

prob.

100% Not on scale Firmly estd. Virtually certain

99% Virtually certain Rigorously proven : I‘eﬂ@ﬂ \e
Modgs! 2 qUti T PPHIGH
90-99% Very likely ientitically proven Clean & convincing evidence

80-90% Likely Very probable Clear showing
67-80% Med. Likelihood Probable Subs @ & credible
O’{\\k@ie ce
50-67% More proba@(& not  Preponderance of evidence
33-50% Strong evidence Clear indication (\
O

20-33% Increasing evidence Probab)e /L@é

10-22% Unlikely Plausible (&@nable indication

1-10% Suggestive ?‘\%\(‘ Grounds for suspicion

<1% Very unlikely Unlikely No grounds for suspicion
— 0% Not on scale Violates well estd. laws No ground for conjecture

| | || . Environmental Studies

For legal
situation

Criminal conviction

Quasi penal civil
action

Temporary injunction

Impeachment

Civil judgments

Field arrest/ search
warrant

Initiate inquiry

Stop and frisk

19




s: No harm

s

il S

Sovereigty, ubect to
not causing harm;

paradigm paradigm
CBDRRC
No harm principle
Ability to pa
(CBDR) YA
Before After CBRC
P - .
recautionary Liability Rich Poor
Principle
— \/ I Vi W/ V.
LTINS Injunctive relief Tech. stds Diff. care
stand\ﬁ\rds " v T
' ) Poverty
E.lLA. Compensation Capacity bldg eradication
V2 A/ V%
Notification of planned Allocation of Fin. assistance
measures loss :
VY
Polluter pays
principle
\ Insurance
User pays
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